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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re:    
                    Chapter 11 Case  
Anthony J. Heppner,                                    Case No.  BKY 04-44711   
Joyce V. Heppner,  

     Debtors.          
 

 
NOTICE OF HEARING AND 

MOTION OF AGSTAR FINANCIAL SERVICES FLCA FOR RELIEF 
FROM AUTOMATIC STAY 

 
 
TO:  The Debtors and other entities specified in Local Rule 9013-3. 
 
AgStar Financial Services, FLCA (“AgStar”), moves the Court for the relief requested below and 
gives notice of hearing. 
 
1. The Court will hold a hearing on this Motion at 2:00 p.m. on November 4, 2004, in 
Courtroom No. 8 West, at the United States Courthouse, at 300 South 4th Street, in Minneapolis, 
Minnesota. 
 
2. Because this Motion is being delivered at least 21 days or mailed at least 24 days before 
the hearing date, any response to this Motion must be filed and delivered not later than 
October 28, 2004, which is seven days before the time set for the hearing (including Saturdays, 
Sundays and holidays), or filed and served by mail not later than October 25, 2004, which is  10 
days before the time set for the hearing (including Saturdays, Sundays and holidays).  UNLESS 
A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT 
THE MOTION WITHOUT A HEARING. 
 
3. This Court has jurisdiction over this Motion pursuant to Sections 157 and 1334 of Title 
28 of the United States Code, Rule 5005 of the Federal Rules of Bankruptcy Procedure, and 
Local Rule 1070-1.  This proceeding is a core proceeding.  The petition commencing this 
Chapter 11 case was filed on August 23, 2004.  This case is now pending in this court. 
 
4. This Motion arises under Section 362(d) of the United States Bankruptcy Code (11 
U.S.C. §362(d) and Rule 4001(a) of the Federal Rules of Bankruptcy Procedure. This Motion is 
filed under Rules 9014 of the Federal Rules of Bankruptcy Procedure and Local Rules 9013-1, 
9013-2, 9013-3. 
 
5. AgStar requests an order terminating the automatic stay to allow AgStar to evict the 
Debtors from real property located at 221 County Road 86 in Theilman, Wabasha County, 
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Minnesota.  The grounds for this Motion is that after October 22, 2004, the Debtors do not have 
any remaining ownership interest or other rights in the property.  
 
6. AgStar is the owner and holder of a Sheriff’s Certificate of Sale dated August 21, 2003, 
and filed for record August 21, 2003 in the Office of the County Recorder of Wabasha County, 
as Document No. 258891.  A copy of the Sheriff’s Certificate of Sale is attached to this Motion 
as Exhibit “A” and contains the legal description of the property.  The Debtors’ rights in the 
property cease as of October 22, 2004, as detailed further in the accompanying Memorandum of 
Facts and Law.     
  
7. If oral testimony is necessary at the hearing, AgStar will call James Rohlfing, Lending 
Services Executive or Rick Kjolsing of AgStar Financial Services, FLCA, the substance of 
whose testimony will relate to the foreclosure of the property and its status and other matters 
relevant to this Motion.  

 
WHEREFORE, AgStar moves the Court for an order immediately terminating the 

automatic stay to allow AgStar to take possession and control of the property, including evicting 
the Debtors and otherwise enforce AgStar’s rights as the owner of the property if the Debtors do 
not redeem the Property from the sale within the time allowed by law and for such other relief as 
the Court finds just and equitable: 
 
 
Dated:  October 11, 2004   DUNLAP & SEEGER, P.A. 
 
 
      By: /e/ Paul W. Bucher 
       Paul W. Bucher 
       Registration No. 123237 
 
      Attorneys for AgStar Financial Services, FLCA 
      206 South Broadway, Suite 505   
      Post Office Box 549 
      Rochester, Minnesota  55903 
      Telephone: (507) 288-9111 
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UNITED STATES BANKRUPTCY COURT  
DISTRICT OF MINNESOTA 

 

In re: 
 
Anthony J. Heppner, 
Joyce V. Heppner, 
 
 

Debtor. 

 
 
                           Chapter 11 

   Case No.  04-44711 
 
 

 
MEMORANDUM OF FACTS AND LAW OF AGSTAR FINANCIAL 
SERVICES FLCA IN SUPPORT OF MOTION FOR RELIEF FROM 

AUTOMATIC STAY 
______________________________________________________________________________ 

 
 
 AgStar Financial Services FLCA (“AgStar”) hereby submits this Memorandum of Facts 

and Law in support of its Motion for Relief from Automatic Stay in the above matter. 

FACTS 

 AgStar is the owner and holder of a Sheriff’s Certificate of Sale on certain real property, 

which was the homestead of Anthony J. Heppner and Joyce V. Heppner (the Debtors”), located 

at 221 County Road 86 in Theilman, Wabasha County, Minnesota.  The legal description of the 

property is set forth in the accompanying Motion.  The sale occurred on August 21, 2003.  On 

the Debtors’ last date to redeem under state law, which was August 23, 2004, the Debtors filed a 

petition for relief under Chapter 11 of the United States Bankruptcy Code.   

      LAW 

       The filing of a petition in bankruptcy operates as a stay, applicable to all entities of any act 

to obtain possession of the property of the estate or of property from the estate or to exercise 

control over property of the estate.  11 U.S.C. § 362(a)(3).   
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 A party in interest is entitled to relief from the automatic stay after notice and a hearing 

either for cause or, with respect to stay against property, if the debtor does not have equity in the 

property and the property is not necessary to an effective reorganization.  Id. at §362(d)(2).  In 

any hearing concerning relief from the automatic stay, the party opposing the relief has the 

burden of proof on all issues other than the issue of the debtor’s equity in the property.  Id. at 

§362(g).  

 The property here at issue was sold at a mortgage foreclosure sale on August 21, 2003 by 

the Sheriff of Wabasha County, Minnesota to AgStar.  Absent the bankruptcy filing, the Debtors’ 

rights to redeem would have expired on August 23, 2004.1    

   It is well settled in the 8th Circuit that the automatic stay provision of the Bankruptcy 

Code does not operate to toll or suspend running of a statutory redemption created by Minnesota 

law in connection with real estate mortgages foreclosures.  Johnson v. First National Bank of 

Montivideo, 719 F. 2d 270 (8th Cir. 1983).  It is also well settled that the Bankruptcy Court lacks 

authority under the general equitable power section of the Bankruptcy Code 

(11 U.S.C. §105)(a)) to stay indefinitely the expiration of a statutory redemption period created 

by Minnesota law in connection with a real estate foreclosure.  Id. 

 Therefore, the only extension of time available to a debtor is that provided by  

11 U.S.C. §108(b).  That section provides that if applicable nonbankruptcy law fixes a period 

within which a debtor may cure a default or perform a similar act and the period has not expired 

before the date of filing the petition, the trustee may only cure or perform the act before the later 

of the end of the period, including any suspension of the period occurring on or after the 

                     
1 The Debtors had 12 months under state law to redeem from this foreclosure sale, which, absent the bankruptcy 
filing, would have expired on Saturday, August 21, 2004.  If the last day of a period to perform or do an act, duty, 
matter, payment or thing falls on a Saturday, Sunday, or legal holiday, the last day is omitted from the computation 
of the duration of the time.  Minn. Stat. §645.15 (2002).  This means that the Debtor would have otherwise had until 
Monday, August 23, 2004, to redeem. 
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commencement of the case or 60 days after the order for relief.  Id.  Here the end of the period 

would have occurred on August 23, 2004.  The date which is 60 days after the order for relief in 

this case is October 22, 2004, which is the last day for the Debtors to redeem.   

 Failure to redeem within the time allowed extinguishes all the estate and interest of a 

mortgagor.  Thielen v. Strong, 238 N.W. 678 (Minn. 1931).   Cause for relief from the stay will 

exist if the Debtors fail to redeem as they will have no further estate or interest in the property 

after October 22, 2004. 

CONCLUSION 

 For the foregoing reasons, AgStar respectfully requests that the Court terminate the 

automatic stay to allow AgStar to take possession and control of the property, including evicting 

the Debtors from the property.  

 

Dated:  October 11, 2004   DUNLAP & SEEGER, P.A. 
 
 
      By: /e/ Paul W. Bucher  
       Paul W. Bucher 
       Registration No. 123237 
 
      Attorneys for AgStar Financial Services, FLCA 
      206 South Broadway, Suite 505   
      Post Office Box 549 
      Rochester, Minnesota  55903 
      Telephone: (507) 288-9111  
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re:                     
        Chapter 11 Case 
Anthony J. Heppner,      Case No. 04-44711  
Joyce V. Heppner,  

     Debtors.        
 
 

ORDER FOR RELIEF FROM AUTOMATIC STAY 
 
 
This matter came appearing before the Court on the 4th day of November, 2004, on the Motion 
of AgStar Financial Services, FLCA, for relief from Automatic Stay. Appearances, if any, were 
noted of record.  Based on the verified Motion of the file, records and proceedings in this Case: 
 
IT IS HEREBY ORDERED that: 
 
 

1. AgStar Financial Services, FLCA is granted relief from the Automatic Stay under 
11 U.S.C.§362(a), which is hereby terminated to allow AgStar to evict the Debtors from 
and otherwise take possession and control of real property in Wabasha County, 
Minnesota, described as follows:  

 
The North One-Half of the Southeast Quarter (N1/2SE1/4) of Section 12, 
Township 109, Range 12, Wabasha County, Minnesota. 

 
The South One-Half of the Southeast Quarter (S1/2SE1/4) of Section 12, 
Township 109, Range 12, Wabasha County, Minnesota.  

 
2. This Order is effective immediately, notwithstanding Fed. R. Bankr. P. 4001(a)(3).    

 
 
Dated: ___________________   BY THE COURT: 
 
 
 
       _________________________________  

 Honorable Robert J. Kressel 
 United States Bankruptcy Judge 
 
 
 






